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BUSA SUBMISSION ON NERSA’S CONSULTATION PAPER ON THE DRAFT LICENSING EXEMPTION AND REGISTRATION NOTICE
24 May 2019
BACKGROUND


BUSA is a confederation of business organisations including chambers of commerce and industry, professional associations, corporate associations and unisectoral organisations. It represents South African business on macro-economic and high-level issues that affect it at the national and international levels. BUSA’s function is to ensure that business plays a constructive role in the country’s economic growth, development and transformation and to create an environment in which businesses of all sizes and in all sectors can thrive, expand and be competitive.

As a principal representative of business in South Africa, BUSA represents the views of its members in several national structures and bodies, both statutory and non-statutory. BUSA also represents businesses' interests in the National Economic Development and Labour Council (NEDLAC).
INTRODUCTION


The current South African electricity supply and demand state of affairs represents a significant risk to the economy. The latest forecasts indicate a deteriorating situation in both the short- and- medium-term. This poses a real threat of continued and prolonged load shedding and a serious obstacle to government’s objectives for growth and job creation. The South African Reserve Bank’s latest Monetary Review Policy (April 2019) has forecast that should Eskom’s current Energy Availability Factor (EAF) remain below 65%, all GDP growth for 2019 will be eliminated and an estimated 125 000 jobs will be lost, mainly in the mining, manufacturing, wholesale and retail sectors.

It is recognised that the IRP 2018 is a long-term plan and that it is not expected to provide detailed interventions to address short term supply shortages. However, the IRP 2018 correctly identifies that:

“In the short-term supply and demand side interventions will have to be deployed to minimise the risk of load shedding and/or extensive usage of diesel peaking plant; the policy and regulatory enablers for these interventions must be identified, developed and enacted.”

Eskom’s Medium-Term System Adequacy Outlook 2018-2023 published in October 2018, provides some indication of the magnitude of the problem of shortfalls in the system. The analysis shows that even if Eskom’s EAF does improve to the 71-73%, the risk of load shedding will persist for the foreseeable future. In addition, several contracted demand-side measures are being leveraged for power curtailment, which impacts production and growth. 

Implementation of alternative sources of supply over the next five years requires urgent interventions into the current regulatory framework, which is currently not operating optimally. It is understood that the Eskom Sustainability Task Team has submitted recommendations, which are understood to be aligned with BUSA’s views in this regard.

Before presenting a review of the consultation paper, BUSA wishes to present what it considers a desirable outcome on the regulatory framework to manage own generation facilities that may or not be connected to the grid.

One of the outcomes that BUSA had requested be given urgent attention, is the review and finalisation of a consolidated Exemption Schedule, which provides for registration of exempted activities with a capacity of 0.1MW to 10MW, and the review and finalisation of the necessary administrative instruments to give effect to these exemptions.

BUSA therefore welcomes the approach taken in the revised Notice in respect of the lower threshold below which a facility is excluded from the regulatory requirements. However, the text appears to restrict this concession to existing facilities and only for a limited timeframe.  This needs to be clarified and extended to future installations as well.

Further, because of the fundamental changes to the exemption schedule BUSA believes that it is incumbent on the Department of Energy (DoE) to resubmit the document to the public for consultation and thereafter required that the DoE consider these further comments before sending the proposed exemption schedule to NERSA for concurrence.

The exemption schedule, as it applies to cogenerators, has been whittled down further and further so that, in BUSA’s view, it has very little meaningful effect.  One of a number of concerns of our affected members is that, going forward, they will be forced to buy electricity which they previously produced for own use from Eskom or municipalities (own use is now excluded from the exemption).  We understand that Eskom and municipalities are in a financial predicament from a revenue collection perspective, but, respectfully, this revenue collection problem should not be alleviated by cogenerators having to purchase electricity from these entities.  

Having to buy this electricity will have the effect of raising members’ input costs significantly (given, also, that several members are intensive users of electricity). These entities will not be able to pass on to consumers of their products because they operate in a highly competitive, price sensitive international commoditised market.  Higher prices will result in lost sales which will impact their economic viability. 

In addition, the 14-day comment period on what is essentially a new proposed exemption schedule is far too short a time period for affected stakeholders to comment.  
COGENERATION


Cogenerators are grid connected embedded generators which generate for own consumption; use the grid for Eskom or municipal incoming supply and sometimes for the sale of electricity to Eskom or municipalities. 

Prior to the most recent amendments to Schedule 2 cogenerators only required licences for electricity sales and were exempt from having to licence generation for own use. The “own use” exemption, as it pertained to co-generators, was amended, and a “co-gen like” exemption was included in the exemptions.  However, as will be seen below, this exemption did not go far enough, and entities stand to be materially adversely prejudiced if the exemption is not amended as set out below.

The Cogen Exemption

The proposed new exemption refers to (1) the operation of a generation facility, (2) where the electricity is produced from waste or the residual product of an underlying industrial process, (3) there is sole supply to a user of electricity who is connected to the distribution system who must be related (Companies Act definition) to the generator or owner and (4) the facility must be code compliant.

As referred to above, cogenerators are some of the largest prosumers who relied on the previous “own use” exemption.  Cogenerators produce 100s of MWs of electricity which they consume themselves, with top up Eskom supply.  They are often large energy intensive manufacturing concerns and if they now have to licence electricity produced for own consumption they may be forced to buy more or all of their electricity from Eskom or municipalities in the future as generation licences are extremely difficult to obtain.

The exemption now only applies to electricity produced from waste or a residual product.  This has been limited from the current exemption, when the request was to expand the exemption.

Also, the exemption has been further limited so that only a customer related to the generator or owner may be supplied.  This implies that the electricity may not be used on site by the generator or owner (as they cannot be related to themselves).  It is not at all clear why the owner may not use the electricity it produces under the exemption, or why customers on the same property may not do so.  

The effect of this proposed amended exemption is that the previous own use exemption will not apply at all to cogenerators, unless one of their related companies operates the production facility to which the generation facility is coupled. In BUSA’s view this is an unacceptable outcome and must be remedied so that the exemption reflects the own use provisions as set out in the original exemption schedule, made applicable to cogenerators.  Anything other than this will have a materially adverse effect on the economy.  This is clearly not in the public interest.

RESPONSE TO STAKEHOLDER COMMENTS AS REQUESTED


Stakeholder comment #1
Whether the individual definitions provided appropriately define and give proper context to the industry terms and practice without minimising their meaning.

Definitions are considered appropriate in the context.

Stakeholder comment #2
Clause 2.2.1 excludes off-grid generators from being licensed or registered. Mini grids are also off-grid and do not have Point of Connection. Do you believe that the mini grids should also not be registered or licensed? What would be the threshold for mini grids, if any?
Mini grids as described should be treated in the same way as other off grid activities and there should be no thresholds.

Stakeholder comment #3
Should related customers be separately provided for or should they just be classified as customers of the facility?

The intention appears to be to treat related customers less stringently.  Any reduction of the regulatory burden without compromising safety should be pursued.  Alternatively, all customers should be treated the same as this simplifies the regulatory system.

Stakeholder comment #4
Should the 36 months of the demonstration plant be an uninterrupted period or whenever the owner of the facility decides to operate the facility?

In practice a demonstration plant may well not run for an uninterrupted period of 36 months due to alterations being made to the plant to optimise performance as part of the development process.  Therefore, 36 months should refer to the period of actual operation.

Stakeholder comment #5
Should the electricity produced from waste or residual product have a maximum threshold?

The thresholds should be consistent for all technologies.

Stakeholder comment #6
Should facilities that were in operation prior to the Licensing Exemption and Registration Notice and were exempt from holding a licence be required to be registered with NERSA?

To qualify for exemption there must be (1) continued operation (2) of an existing facility (3) which was exempt from licensing immediately before the commencement of the schedule.  In addition, the facility must be Code compliant and the facility must have filed for registration with NERSA within 6 months of NERSA having commenced the registration process.

Because of the use of the words “continued operation”, if a facility has been shut for maintenance or mothballed for the time being immediately before the schedule commences the facility will not continue to be exempt and must be licensed.  It is submitted that this is not correct and suggested that the concept of “continued operation” be done away with.

A number of existing generation facilities are not Code compliant, and work is being done by the generators to bring the plants into compliance.  The issue is that because the compliance upgrades are capital intensive and take time to implement, the facilities may not be compliant within 6 months of the start of NERSA’s registration process.  In this event, existing exempt facilities will have to licence their generation.

In BUSA view the administrative burden which will be imposed on NERSA in processing all of the registrations which will arise from this category of exemption will place undue pressure on NERSA staff with the concomitant effect that registrations of other exemptions will be delayed, with a possible effect on the timing of the processing of licence applications.  This will have a serious negative effect on the ability of generators to produce power onto the grid.

BUSA is of the view that the wording of the current exemption should remain with one or two slight amendments as suggested above.  In addition, we believe that, as proposed in the Current Exemptions, this exemption should not be required to be registered.

Stakeholder comment #7
How should resellers that are charging prices that are more than the approved tariffs be regulated?

The notice provides for a mandatory sales agreement between customer and reseller to be approved by NERSA. Price can only be higher than the approved tariffs if there is an administrative or technical cost incurred by the reseller, which the reseller should be allowed to recover.

The reseller exemption has been overburdened and there will be serious negative effects if the exemption as set out in the Current Exemptions is not retained.

This exemption has been redrafted so that it applies to (1) trading of electricity (2) by a reseller (the new definition of reseller expands the definition of a reseller significantly) where (3) the reseller price is not greater than the distributor price and (4) a service delivery agreement has been concluded with the relevant municipality if a municipality is the distributor, or a similar agreement where the distributor is not a municipality.  

The agreement must regulate the relationship between the reseller (as newly defined) and the distributor and the obligations of the reseller in terms of quality of supply.  In addition, NERSA must ratify the agreement.

The reseller exemption now incorporates ‘trading’, which is defined in the ERA as the buying or selling of electricity as a commercial activity.

The definition of “reseller” is now “a person who contracts with a licensed distributor, landlord of any property to sell, provide a platform or any facility which enables an end user to purchase electricity”.  

This differs from the definition in the Current Exemptions which is “a person who purchases electricity from a distribution licensee to sell such electricity to a customer”.

The new definition of “reseller” appears to be awkward and potentially expands the concept of reseller to include any sellers of electricity (traders, those who contract with landlords and, potentially, any other seller of electricity).  This would depend on what “facility” is intended to mean in the new reseller definition.

A service delivery agreement must be entered into with a municipality, or a similar agreement if the distributor is not a municipality, which must thereafter be ratified by NERSA.

This is an important consideration because some municipalities insist that their bylaw conditions are inserted in these agreements, failing which they will not sign them.

Eskom have exhibited similar tendencies with regard to conclusion of their agreements.

The issue is that there is currently a general lack of consensus regarding the exclusive right of municipalities to administer the reticulation of electricity in their area of jurisdiction (in terms of the Constitution) which they see as the sole right to supply, not just operation of the grid.  A recent High Court case (by which NERSA is bound because it was a party to the proceedings and did not appeal the decision of the court) has found that reticulation means operating the grid (not supplying) and therefore municipalities do not have the exclusive right of supply.

Entering into a service delivery agreement with municipalities will now potentially mean that all sellers of electricity within a municipal area will have to agree that municipalities have the exclusive right to supply, subject to the right of the municipalities to consent to third party supply (this is now often contained in municipal bylaws, which some municipalities incorporate into their service delivery agreements).

The issue with having to enter into this agreement is that if the municipalities interpretation of the Constitution is incorrect (with the High Court has found in the judgment referred to above), then the parties will have agreed to this concept in the service delivery agreement anyway. It then does not matter what the correct interpretation of the Constitution is because the parties have agreed between themselves.

This is particularly important because of the tendency of municipalities is to load the off-set tariff imposed by them (sometimes very heavily) to include cross-subsidisation and surcharges (sometimes rates too) in respect of other services they supply.  This in addition to the NERSA approved municipal tariffs.  This is a real problem for sellers of electricity into or within a municipality and we have been advised that in terms of the law municipalities are not permitted to do this.

In any event, there is uncertainty on why the proposed amendments to this exemption have been made at all, as the existing reseller definition was, in their view, more than sufficient and accurately reflected the provisions of NERSA’s own reseller guidelines.

In addition, because of the ambiguous wording of the proposed definition of reseller, a situation could arise where there is a conflict between the reseller exemption and other exemptions.  It could be that the conditions of both exemptions would have to be applied to the extent that they are consistent with each other.

As trading requires a generation licence, it is further not understood why it is dealt with in this exemption.  Uncertainty is created as to whether or not trading is now exempt and registrable, or whether it requires licensing.

Several entities have been attempting to negotiate bilateral sales, a number of which will have purchasers within municipalities, it is critically important that this exemption not operate in such a way that restricts these sales.  The operation of the generation facility in these cases will almost always required generation licences and, it submitted, dealing with sales other than traditional reselling activities in this exemption is stretching the exemption too far, and is unnecessary.
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DETAILED COMMENTS ON THE NOTICE


	
	ISSUE
	COMMENT
	PROPOSAL

	1. 
	For purposes of items 2 and 3, unless defined in Chapter 1 (Section 1) of the Electricity Regulation Act:
	Definitions must be reviewed so as not to duplicate those in the ERA but must give effect to the purpose of the definition. 
Definitions must be used consistently throughout this document, both in case and meaning. Definitions must not contradict the definitions in the ERA and not change the impact of the definition. 
Definitions must be consistent across relevant Acts and Policies. 
	Review the definitions and amend as necessary

	1.1 
	“Capacity” means, the installed capacity expressed in MW (AC) that a Unit or Facility is designed to produce
	
	

	1.2 
	“Code” means any applicable Code, approved by the Regulator from time to time;
	The use of the term “code” in the text implies a specific code.
	Review definition accordingly

	1.3 
	“Connection agreement” means an agreement detailing the conditions under which the Distributor or Transmitter intends to connect the Facility to distribution or transmission network.
	
	

	1.4 
		“Customer” means a person or legal entity that has entered into an agreement with a Generator, Distributor or Transmitter for the provision of distribution or transmission services;
	This does not align with the ERA definition
	

	1.5 
	“Demonstration purposes” means the Facility constructed for the purpose to prove or test commercial and or technical viability within a specified time period;
	Supported
	

	1.6 
	“Embedded / Distributed Generator” means a legal entity that operates one or more Unit(s) that is connected to the distribution system;
	
	

	1.7 
	“End-use customer” means a user of electricity connected to the distribution system;
	This does not align with the ERA definition
	

	1.8 
	“Facility” means the generation plant including associated distribution connection line located at the Site and comprising all plant, machinery and equipment, all associated buildings, structures, roads on the Site that are not national, provincial or municipal roads, and other appurtenances, together with all required interfaces to be constructed for the safe, efficient and timely operation of that Facility excluding the transmission connection works or distribution connection works;
	Supported
	

	1.9 
	“Point of Connection or Delivery Point” means the electrical node on a distribution or transmission system where a customer’s assets are physically connected to the Distributor’s or Transmitter’s assets;
	Supported
	

	1.10 
	“Property” means:
	
	

	1.10.1 
	a farm, agricultural holding, erf or sectional title unit; and
	
	

	1.10.2 
	 unit;
	
	

	1.11 
	“Reseller” means a person who contracts with a licensed distributor, landlord of any property to sell, provide a platform or any facility which enables an end user to  purchase electricity;
	
	

	1.12 
	"Site" means the property upon which the Facility is to be constructed and operated;
	
	

	
	1.13	“
	
	

	1.14
	“Wheeling” means providing access to the grid by NSP to any generator or any other person to enable the generator or such a person to supply electricity to its load and the generator having concluded a connection agreement;
	NSP should be defined.
	

	2. 
	The following activities are exempt from the requirement to apply for, and hold a licence under the Act and these activities are not required to be registered with the Regulator-
	Supported
	

	2.1 
	The operation of a Generation Facility for the sole purpose of providing standby or back-up electricity in the event of, for a duration no longer than, an electricity supply interruption.
	Supported
	

	2.2 
	The operation of any Generation Facility provided that:
	Supported
	

	2.2.1 
	the Facility does not have a Point of Connection; 
	Supported
	Mini grids are also off-grid and do not have Point of Connection. For this reason, we believe that mini grids should also not be registered or licensed. There should not be a threshold for mini grids.

	2.2.2 
	if the Facility has a capacity of no more than 100 kilowatts and has an existing Point of Connection, the Distributor (and not the Regulator) has prescribed the conditions relating to the continued use of the Point of Connection.
	This is a statement of fact, but it is not clear what the obligation is.  
Not sure if “prescribed’ is the correct term. The conditions relating to the use of a point connection are surely included in the connection approval.
	if the Facility has a capacity of no more than 100 kilowatts and:

	
	
	This provision only excludes existing facilities.  It should cover all facilities below the threshold.
	(a) has an existing Point of Connection, and has approval for the continued use of the Point of Connection from the Distributor; or

	
	
	
	(b) has obtained approval for a Point of Connection from the Distributor.

	3. 
	The following activities are exempt from the requirement to apply for and hold a licence under the Act, but these activities must be registered with the Regulator;
	
	

	3.1 
	The operation of a generation Facility which complies with the Code with a capacity of no more than 1MW with a Point of Connection on the distribution network , in circumstances in which-
	The use of the term “the”  implies a specific code.  See comment under 1.2
	

	
	
	BUSA has consistently argued that the upper threshold for exemptions should be 10MW in the current supply constrained situation.  This would also bring this Notice in line with the draft IRP currently under consideration in Nedlac, which contemplates that facilities of capacity up to 10MW would be considered compliant with the IRP 
	

	3.1.1 
	the generation Facility supplies electricity to a customer who is an end-use customer;
	
	

	3.1.2 
	the generation Facility is operated to supply an end-use customer or related customers by wheeling; and
	As indicated in the Stakeholder comments all customers should be treated the same for simplicity
	the generation Facility is operated to supply an end-use customer by wheeling; and

	3.2 
	The operation of a generation Facility for demonstration purposes only, whether or not the Facility is connected to a transmission or distribution network, in circumstances in which-
	
	

	3.2.1 
	if the Facility is connected to the transmission or distribution network, the generator has complied with the requirements of the Code; and
	Code to be specified
	

	3.2.2 
	the Facility will be in operation for not more than 36 months
	36 months should apply to actual operation
	

	3.3 
	The operation of a generation Facility where the electricity is produced from waste or the residual product of an underlying industrial process, in circumstances in which-
	
	

	3.3.1 
	the generation Facility is operated solely to supply electricity for consumption by an end-use customer who is related to the generator or owner of the generation Facility within the meaning contemplated in section 2 of the Companies Act, 2008 (Act No. 71 of 2008); and
	
	

	3.3.2 
	generation Facility complies with the Code;
	Code to be specified
	

	3.4 
	The continued operation of an existing generation Facility which, immediately prior to the date of commencement of this Schedule, was exempt from the requirement to apply for and hold a licence under the Act, in circumstances in which-
	
	

	3.4.1 
	the generation Facility has complied with the Code and is connected to the transmission or distribution network; and
	Code to be specified
	

	3.4.2 
	the generation Facility has filed for registration with the regulator within 6 months of commencement of the registration process by the Regulator.
	 
	

	3.5
	The operation of a distribution Facility up to the Point of Connection that connects the generation Facility contemplated in items 3.1 to 3.4 -
	There is no clear definition of a “distribution Facility”, this clause is currently ambiguous. It could imply that connection lines (distribution facility) needs to be registered independently from, for example, a solar system (generation facility). Such a situation would be counterproductive and impractical. This term needs to be clearly defined and clarified.
	

	3.5.1
	where there is transportation of electricity through the transmission or distribution network.
	
	

	3.6 
	The trading of electricity by a reseller in circumstances in which-
	
	

	3.6.1 
	the price charged by the reseller to customers does not exceed the tariff that would have been charged to such customers for the electricity if it had been purchased from the holder of a distribution licence for the area in which the electricity is supplied to the customer; and
	
	

	3.6.2 
	[bookmark: _GoBack]the reseller has entered into either a service delivery agreement in accordance with the Municipal Systems Act, (Act No 32 of 2000) (where the licensed distributor is a municipality) or a similar agreement with the distributor (where the licensed distributor is not a municipality) that regulates the relationship between the reseller and the holder of the distribution licence and the obligations of the reseller in respect of the quality of supply to customers; and the Regulator has ratified the general terms and conditions of such service delivery agreement.
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